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DIOEST: 

By a 1979 amendment to  t h e  Texas  s t a t u t e  
which  a u t h o r i z e s  pay  o f  jurors,  t h e  term 
"per diem" was s u b s t i t u t e d  for  t h e  term 
"compensa t ion , "  wh ich  was used i n  t h e  
d e r i v a t i v e  s t a t u t e .  I n  s p i t e  of t h i s  
change  i n  t h e  s t a t u t o r y  t e r m i n o l o g y ,  
f ede ra l  employees  who are e n t i t l e d  t o  
l e a v e  for j u r y  d u t y  w h i l e  s e r v i n g  as 
jurors  i n  Texas s ta te  courts  may n o t  
r e t a i n  any  amount r e c e i v e d  f o r  s u c h  j u r y  
s e r v i c e  u n d e r  t h e  r e l e v a n t  T e x a s  s t a tu t e ,  
because there is no i n d i c a t i o n  i n  t h a t  
s t a t u t e  t h a t  t h e  f e e s ,  or a n y  p o r t i o n  
thereof, are  i n t e n d e d  t o  be a n  e x p e n s e  
a l l o w a n c e  o r  r e imbursemen t  f o r  t r a v e l .  

. . *  

T h i s  a c t i o n  is i n  r e s p o n s e  t o  a request f o r  a d e c i s i o n  
a s  t o  w h e t h e r  employees  of t h e  T r e a s u r y  Depar tment  who 
reside i n  t h e  S t a t e  of Texas  may, u n d e r  t h e  p r o v i s i o n s  o f  
5 U.S.C. S 5515 ,  r e t a i n  j u r y  f e e s  r e c e i v e d  f o r  s e r v i c e  i n  
Texas  s t a t e  courts,  i n  v i ew of a 1979 amendment to  t h e  Texas  
s t a t u t e  a u t h o r i z i n g  pay  f o r  j u r 0 r s . l  
r e t a i n  j u r y  f e e s  paid unde r  t h i s  T e x a s  s t a t u t e .  

Employees may n o t  

Article 2122  of t h e  Texas  Rev i sed  C i v i l  S t a t u t e s  
A n n o t a t e d ,  which p r o v i d e s  for  t h e  p a y  of jurors, f o r m e r l y  
c h a r a c t e r i z e d  t h i s  pay  as  "compensa t ion , "  and p u r s u a n t  t o  
5 U.S.C. S 5515 it has been  t h e  p o l i c y  o f  t h e  T r e a s u r y  
Depar tment  t o  r e q u i r e  T r e a s u r y  employees  who reside i n  Texas  
to  remit to  t h e  f ede ra l  government  any  fees r e c e i v e d  f o r  
j u r y  s e r v i c e  i n  Texas  s t a t e  courts.  I n  1979,  Tex. Rev. 
C iv .  S t a t .  Ann. a r t .  2122  was amended f o r  t h e  purpose o f  
i n c r e a s i n g  t h e  amount of fees p a y a b l e  u n d e r  t h a t  s t a tu t e .  
However, i n  t h e  amended s t a t u t e  t h e  term " p e r  diem" is used 
i n s t e a d  of t h e  term "compensa t ion , "  i n  t h e  s e n t e n c e  r e l a t i n g  
t o  e s t a b l i s h i n g  rates.  As a r e s u l t  w e  a re  asked  whe the r  our 
d e c i s i o n s  h o l d i n g  t h a t  c e r t a i n  j u r y  f e e s  may be r e t a i n e d  by 
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t h e  e m p l o y e e  are  appl icable .  T h o s e  j u r y  f e e s  wh ich  may b e  
r e t a i n e d  b y  a n  e m p l o y e e  a r e  t h o s e  w h i c h  a r e  c l a s s i f i e d  i n  a 
s t a t u t e  a s  r e i m b u r s e m e n t  f o r  t r a v e l  a n d  s u b s i s t e n c e  
e x p e n s e s .  

The  r e l e v a n t  p o r t i o n  o f  t h e  amended T e x a s  s t a t u t e  
p r o v i d e s :  

" A r t ,  2122. 15218-19-20] Pay of jurors 

" ( a )  Each g r a n d  j u r o r  a n d  e a c h  p e t i t  
juror  i n  a c i v i l  or c r i m i n a l  case i n  a 
d i s t r i c t  or c r i m i n a l  d i s t r i c t  court ,  c o u n t y  
cour t ,  c o u n t y  c o u r t  a t  law, or j u s t i c e  court  
is e n t i t l e d  t o  receive n o t  less t h a n  $6 n o r  
more t h a n  $30  for  e a c h  d a y  or f r a c t i o n  o f  a 
d a y  t h a t  h e  s e r v e s  a s  a juror. The commis- 
s i o n e r s  court  o f  each c o u n t y  s h a l l  d e t e r m i n e  
a n n u a l l y ,  w i t h i n  t h e  minimum a n d  maximum 
prescr ibed i n  t h i s  s u b s e c t i o n ,  t h e  amount  o f  
per  diem f o r  j u r o r s ,  w h i c h  s h a l l  be paid o u t  
of t h e  j u r y  f u n d  o f  t h e  c o u n t y .  * * *" 
P r i o r  t o  t h e  1979 amendment  of Tex .  Rev. C i v .  S t a t .  

Ann. a r t .  2 1 2 2 ,  t h a t  s t a t u t e  provided,  i n  r e l e v a n t  p a r t :  

"Each  Juror  i n  t h e  d i s t r i c t  or  c o u n t y  
cour t  or c o u n t y  c o u r t  a t  law s h a l l  r e c e i v e  
n o t  l ess  t h a n  F o u r  Dollars ( $ 4 )  a n d  n o t  more 
t h a n  F i v e  Dollars  ($5) f o r  each d a y  or f r a c -  
t i o n  of a d a y  t h a t  h e  a t t e n d s  court  a s  s u c h  
j u r o r ,  to  be p a i d  o u t  o f  t h e  j u r y  f u n d  o f  t h e  
c o u n t y .  The amoun t  o f  c o m p e n s a t i o n  s h a l l  be 
d e t e r m i n e d  b y  t h e  c o m m i s s i o n e r s  cour t  o f  e a c h  
c o u n t y  a n n u a l l y  w i t h i n  t h e  minimum a n d  
maximum p r e s c r i b e d  h e r e i n .  * * * The same per 
d i e m  s h a l l  be p a i d  t o  a l l  p e r s o n s  r e s p o n d i n g  
to t h e  process o f  t h e  court  b u t  who are 
e x c u s e d  by  t h e  court  f r o m  j u r y  s e r v i c e  f o r  
a n y  c a u s e ,  a f t e r  b e i n g  t e s t e d  o n  t h e i r  v o i r  
d i r e . "  

When a g o v e r n m e n t  e m p l o y e e  is  e n t i t l e d  t o  l e a v e  f o r  
j u r y  d u t y  u n d e r  5 U.S.C. S 6 3 2 2 ,  t h e  amount  r e c e i v e d  f r o m  a 
s t a t e  as  a fee f o r  j u r y  d u t y  is r e q u i r e d  by 5 U.S.C.  S 5515 
to  be credited a g a i n s t  t h e  amoun t  of c o m p e n s a t i o n  p a y a b l e  t o  

- 2 -  

. 



8-21 4863 

t h e  employee  by t h e  Government.  W e  h a v e  c o n s i s t e n t l y  h e l d  
t h a t  unde r  t h i s  l a w ,  f e d e r a l  employees  who s e r v e  as  j u r o r s  
i n  s t a t e  c o u r t s  are r e q u i r e d  to  remit a l l  j u r y  fees to  t h e  
government .  However, i f  i t  is clear t h a t  pa r t  of t h e  j u r y  
s e r v i c e  compensa t ion  r e c e i v e d  is i n t e n d e d  to  c o v e r  t r a v e l i n g  
e x p e n s e s ,  i t  may be  r e t a i n e d  by t h e  employee. 52 Comp. 
Gen. 325 (1972), and James F. Murdock, B-192043, Augus t  1 1 ,  
1978. We have  a l so  c o n s i d e r e d  t h e  q u e s t i o n  whe the r  compen- 
s a t i o n  r e c e i v e d  i n  c o n n e c t i o n  w i t h  j u r y  s e r v i c e  and r e f e r r e d  
t o  by s t a t u t e  a s  "per  diem" was r e q u i r e d  to  be c o n s i d e r e d  
compensa t ion  i n  t h e  n a t u r e  of a s a l a r y  or a n  e x p e n s e  allow- 
a n c e .  S e e ,  f o r  example, B-183711, October 21, 1975. I n  
making d e t e r m i n a t i o n s  i n  t h i s  area w e  h a v e  looked  a t  w h e t h e r  
t h e  prima fac ie  i n t e n t  o f  t h e  s t a t e  s t a t u t e  a u t h o r i z i n g  t h e  
payment is "mere ly  t o  r e i m b u r s e  t h e  ju rors  f o r  o u t - o f - p o c k e t  
e x p e n s e "  and is, therefore,  a n  e x p e n s e  a l l o w a n c e ,  o r  w h e t h e r  
t h e  f e e s  a r e  to  c o m p e n s a t e  t h e  j u r o r s  f o r  s e r v i c e .  
B-183711, O C t .  21, 1975. "I 

U n l e s s  j u r y  f e e s  are  s p e c i f i c a l l y  d e s i g n a t e d  a s  t r a v e l  
e x p e n s e s ,  or t h e  prima f a c i e  i n t e n t  of t h e  s t a t u t e  is to  
reimburse a j u r o r  f o r  e x p e n s e s ,  and  t h e  amount p r e s c r i b e d  i s  
r e a s o n a b l e  i n  amount ,  any  amount r e c e i v e d  f o r  j k y  s e r v i c e  
by a government  employee  who is e n t i t l e d  to  l e a v e  for j u r y  
d u t y  must  be  c r e d i t e d  a g a i n s t  t h e  e m p l o y e e ' s  compensa t ion  
p a y a b l e  by t h e  f e d e r a l  government .  5 U.S.C. S 5515. 
W i l l i a m  A.  Lamb, B-183711, August  23, 1977. 

per d iem,  i n  t h e  c a p t i o n  o f  t h e  s t a t u t e  t h e  f e e s  a re  
r e f e r r e d  t o  a s  "Pay o f  j u r o r s . "  A d d i t i o n a l l y ,  i n  t h e  
a b s e n c e  o f  any  i n d i c a t i o n  i n  t h e  s t a t u t e  t h a t  t h e  f e e s  or 
any  p o r t i o n  t h e r e o f  are  i n t e n d e d  as an  e x p e n s e  a l l o w a n c e  or 
a t r a v e l  e x p e n s e  r e i m b u r s e m e n t ,  t h e  words  "per diem" s h o u l d  
be g i v e n  t he i r  o r d i n a r y  p r e f e r r e d  meaning "by t h e  d a y , "  
r a t h e r  t h a n  a s p e c i a l i z e d  meaning o f  r e i m b u r s e m e n t  f o r  
e x p e n s e s .  W e b s t e r ' s  T h i r d  N e w  I n t e r n a t i o n a l  D i c t i o n a r y ,  
1676 (1966). 

Al though  t h e  1979 T e x a s  s t a t u t e  r e f e r s  t o  j u r y  f e e s  as 

R e g a r d i n g  t h e  f a c t  t h a t  t h e  A t t o r n e y  G e n e r a l  o f  T e x a s  
h a s  h e l d  t h a t  j u r y  f e e s  are  n o t  s a l a r i e s  or wages when p a i d  
to  c o u n t y  employees  who s e r v e  as  jurors ,  w e  n o t e  t h a t  t h e  
A t t o r n e y  G e n e r a l  h e l d  t h a t  t h e  j u r y  f e e  was more i n  t h e  
n a t u r e  of a g r a t u i t y  o r  a l l o w a n c e .  T h i s  h o l d i n g  permitted 
c o u n t y  employees  t o  s e r v e  a s  jurors w i t h o u t  b e i n g  p l a c e d  
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o n  l e a v e  w i t h o u t  pay d u r i n g  j u r y  s e r v i c e  u n d e r  t h e  
p r o v i s i o n s  of t h e  T e x a s  s t a t e  c o n s t i t u t i o n  p r o h i b i t i n g  a n  
i n d i v i d u a l  from h o l d i n g  more t h a n  o n e  o f f i c e .  Tex.  C o n s t .  
Ann. a r t .  16 sec. 40 ( V e r n o n  1972). The  A t t o r n e y  G e n e r a l ' s  
v i e w  t h a t  j u r y  pay is i n  t h e  n a t u r e  of a g r a t u i t y  or a n  
a l l o w a n c e  would  n o t  p r o v i d e  t h e  b a s i s  f o r  a l l o w a n c e  h e r e  
s i n c e  u n d e r  o u r  p r ior  d e c i s i o n s  o n l y  j u r y  fees w h i c h  a re  
s p e c i f i c a l l y  i n t e n d e d  as  r e i m b u r s e m e n t  for  e x p e n s e s  may be 
r e t a i n e d  by  t h e  employee. 

A c c o r d i n g l y ,  w e  c o n c l u d e  t h a t  F e d e r a l  e m p l o y e e s  a re  n o t  
e n t i t l e d  to  r e t a i n  j u r y  fees p a i d  u n d e r  Tex .  Rev. C i v .  
S t a t .  Ann. a r t .  2 1 2 2 ,  as a m  
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